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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
TYLER PERRY STUDIOS, LLC, 
 Petitioner, 
        Cancellation No. 92053298 
v. 
 
KIMBERLY KEARNEY,  
 Respondent 
 

RESPONDENT’S MOTION FOR EXTENSION OF TIME FOR  
DEFENDANT’S TRIAL PERIOD 

 
 Respondent, Kimberly Kearney (“Kearney”), hereby files her Motion for Extension Of 

Time For Defendants Testimony Period, and in support thereof, states as follows: 

1. I have appeared as a pro se litigant throughout this matter, in hopes of 

successfully defending at minimal financial cost what appears to be a baseless cancellation 

proceeding filed by Petitioner. Although I have limited financial means, I honestly believed that I 

could adequately represent myself and defend Petitioner’s cancellation proceeding. 

2. However, it has become increasingly clear to me that I can no longer adequately 

represent myself in this matter specifically at this stage in the proceeding, because it is required 

by law that only someone who as the legal authority to swear in witnesses is allowed to take 

testimony, which of course, I am not. 

Though I have sought out many companies that provide deposition services, many will 

not take me on as a client, just because I do not have legal representation. They only work with 

licensed attorneys. Nevertheless, I have been relentless in my search to find a company who will 

do this for me, which I did finally find one, this week. But then only to discover that the 

witnesses that I have listed in my pre-trial disclosures, and wanted to depose because they have 

material information regarding this case, are now unwilling to testify, at least voluntarily.  



Therefore, I am forced to now exercise my legal right to subpoena them, to force them to do so. 

One in particular who is critical to this case, and is also the one who initiated this cancellation 

proceeding, Tyler Perry, owner of TPS Studios, has failed to provide me with an available date 

for his deposition, though I have now requested this in writing in two separate emails to his 

attorney, who is also the attorney of record, Victor Sapphire, who is also representing the 

Plaintiff and his own company, TPS Studios, in the cancellation proceeding. After my 1st attempt 

via email on July 19th, to secure a date for his deposition was ignored, I sent a 2nd email, and his 

attorney’s response to me via email was and I quote, “Your  intention  to  depose Mr.  Perry, who 

does  not  possess  knowledge  relevant  to  the  issues  in  this  proceeding,  is  merely  for  the  purpose  of 

harassment”.  

This is totally absurd, as I am only exercising my legal right to show that he has first 

hand knowledge regarding this case and my use of the mark in question. 

 

Additionally, some of the other witnesses listed in my pretrial disclosures, who also have 

material information, as well, have mysteriously disappeared and/or refused contact with me 

now because they feel intimidated and at personal and/or professional risk, if they voluntarily 

agree to witness on my behalf, though they initially agreed to do so as late as 1 month ago.  One 

witness I planned to depose, who actually worked with the Plaintiff, has even said, “I won’t 

testify unless you subpoena me, so I can say I was forced to testify, and not appear to have 

betrayed the Plaintiff, who is so powerful, and influential in this business”. This is the obstacle I 

have faced throughout this proceeding, even while seeking legal representation in this matter.  

 

3.      Additionally, I also proposed in writing via the first email I sent to the Plaintiff, via 

the email address of record on the Plaintiff’s attorney’s correspondence w/the TTAB, that I was 



also proposing that we settle this matter amicably, because I also feel intimidated by the 

Plaintiff. Though it was never my desire initially, I stated that I would consider a restrictive use 

of the mark for myself, so my mark would not block his use, and we can find a way to co-exist. 

This initial email was sent on July 19, 2013- copy attached. Again I did not receive a response. 

 

I then sent a 2nd request for a date Mr. Perry would be available for deposition in lieu of 

us working out a co-existence arrangement, and received a reply on August 9, 2013, stating that 

my proposal for restrictive use was being considered, but my intention to depose Mr. Perry was 

harassment. I don’t know if they truly are willing to consider the restrictive use offer I proposed, 

which I sincerely hope so, but it also may be just a tactic to give me false hope and stall me so 

that I am unable to meet the deadline to depose the witnesses I need to, including Mr. Perry, in 

order to defend my mark. I have yet to this day, received any follow up with a date Mr. Perry 

will be available for testimony, nor a response to my offer to settle this matter amicably between 

us. 

4. Accordingly, in light of the upcoming August 20, 2013 30-day Defendant’s Trial 

Period deadline, and in order to ensure adequate due process, I respectfully request this Board 

grant me an extension of my trial period for 90 days, so that I can have a processor legally file 

any and all necessary subpoenas, and also allow them the time they requested to locate 

witnesses who now are intentionally trying to avoid cooperating and being de-posed.  

 

 

 



5. Additionally, I respectfully request that this Board issue an amended scheduling 

order in light of the 90-days requested for this extension. I believe that an amended scheduling 

order will be necessary to ensure that not only the testimony can be taken, but also transcripts 

can be prepared to provide to the board and plaintiff as required, as well as allow time for 

preparation of any supporting evidence that my be discovered as a result of the depositions.  

6. This Motion is not being filed for purposes of delay, as I am very eager to have 

this issue resolved. It has been one of the most horrific, stressful, and taxing experiences of my 

entire life. And I am anxious to have this resolved, so that I may rightfully and lawfully continue 

to use my trademark. 

7. I will suffer great prejudice should this extension be denied, whereas Petitioner 

will not suffer any prejudice from a grant of this requested extension. 

 

                                                                Respectfully submitted,  

 

 
           Kimberly Kearney 

 

 
CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that a true and correct copy of the foregoing was served via email 
upon Petitioner’s Attorney, Victor K. Sapphire, Connolly, Bove, Lodge & Hutz, LLP, 333 S. 
Grand Ave., Suite 2300, Los Angeles, CA 90071 at victor.sapphire@novakdruce.com, 
trademarks@cblh.com, vsapphire@cblh.com, epritsker@cblh.com, this _13th_ day of 
__August__, 2013 
 
        

 
           Kimberly Kearney 



 










